
UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DANA-FARBER CANCER INSTITUTE, INC.,

Plaintiff,

v.

GATEKEEPER PHARMACEUTICALS, INC.,

Defendant and Third-Party Plaintiff,

v.

NOVARTIS INTERNATIONAL 
PHARMACEUTICAL LTD.,

Third-Party Defendant.

Civil Action No.  1:10-cv-11613

MOTION OF DR. JOHN CHANT, DERIVATIVELY ON BEHALF 
OF GATEKEEPER PHARMACEUTICALS, INC., TO INTERVENE AS

A DEFENDANT, COUNTERCLAIMANT AND CROSS-CLAIMANT 

The President of defendant Gatekeeper Pharmaceuticals Inc. (“Gatekeeper”), Dr. John 

Chant (“Dr. Chant”), hereby moves pursuant to Federal Rule of Civil Procedure 24 for leave to 

intervene as a matter of right as a defendant derivatively on behalf of Gatekeeper.  Dr. Chant also 

seeks derivatively to assert crossclaims against all four individual members of the Board of 

Directors of Gatekeeper, each of which has a debilitating conflict of interest with regard to the 

underlying litigation.  Finally, Dr. Chant seeks derivatively to pursue compulsory counterclaims 

for breach of contract against Plaintiff Dana Farber Cancer Institute Inc. (“DFCI”) and 

crossclaims against Novartis A.G., Novartis Pharmaceutical International, Ltd., and Novartis 

Biosciences, Inc. (collectively “Novartis”) for intentional interference with contractual relations.  

Because of their conflicts of interest, the four members of Gatekeeper’s Board of Directors, each 
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of whom is either employed by DFCI or is a paid consultant to Novartis, have failed to 

adequately assert such claims and thereby breached their fiduciary duties to Gatekeeper and its 

shareholders.

Dr. Chant’s proposed answer and proposed counterclaims and crossclaims are attached to 

the Declaration of John Chant in Support of Motion to Intervene (“Chant Decl.”) as Exhibits A 

and B.

I. INTRODUCTION

This litigation concerns ownership rights to intellectual property relating to the discovery 

by DFCI researchers of a potential breakthrough treatment of a certain form of lung cancer.  

Gatekeeper contracted with DFCI to exclusively license the rights to the discovery.  

DFCI, in breach of its obligations to Gatekeeper, informed its corporate sponsor and benefactor, 

Novartis, of the discovery and sent to Novartis a copy of the unpublished patent application 

concerning it.  Novartis then determined that it wanted to exclusively license the discovery and 

pressured DFCI to breach its contract with Gatekeeper.  DFCI succumbed to pressure by 

Novartis and informed Gatekeeper that it would not perform its obligations under its contract 

with Gatekeeper.

DFCI then sued Gatekeeper for declaratory relief.  Gatekeeper has, and is obligated to 

assert, compulsory counterclaims and crossclaims for breach of contract and interference with 

contractual relations against DFCI and Novartis, respectively.  All four members of Gatekeeper’s 

Board of Directors, however, are either employed by DFCI or are paid consultants to Novartis; 

the entire Board is therefore conflicted with respect to this litigation.  This conflict of interest has 

already manifested itself.  After having previously instructed Gatekeeper’s President, Dr. Chant, 

to find counsel to represent Gatekeeper, and after having learned of counsel’s intent to file 
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compulsory counterclaims and crossclaims against DFCI and Novartis, the Board removed Dr. 

Chant from decision-making with respect to this suit and took control directly.  Employing their 

personal counsel as counsel to Gatekeeper, these DFCI employees and Novartis consultants 

refused to assert the compulsory claims against their employers and instead only asserted claims 

for declaratory relief.  

Because of the Directors’ disabling conflict of interest manifested in the failure to assert 

Gatekeeper’s compulsory counterclaims and crossclaims, Dr. Chant should be allowed to 

intervene derivatively on behalf of Gatekeeper to assert such claims.  

II. FACTUAL BACKGROUND

A. Gatekeeper and its Conflicted Board

Intervenor Dr. John Chant is the President and approximate 13% shareholder of 

Gatekeeper responsible for its business activities.  See Chant Decl. ¶ 1.  Gatekeeper is a 

Delaware corporation with its principal place of business in Millbrae, California.  Chant Decl. ¶ 

2.  Gatekeeper was formed specifically to develop and commercialize the discovery of its 

founders for treating the gatekeeper T790M mutation in non-small-cell lung cancer.  Id.  

Gatekeeper has only four directors on its Board of Directors:  Drs. Pasi Janne, Nathanael

Gray, Kwok-Kin Wong and Jeffrey Engelman (collectively, the “Directors”).  Chant Decl. ¶ 3.  

Together, these Directors own approximately the remaining 87% of Gatekeeper’s outstanding 

shares.  Id.  (There is also a small group of outside investors in Gatekeeper who own warrants 

that, if exercised, would convert to 1-1.5% of the outstanding shares of Gatekeeper.  Id.))  All 

four Directors, however, are conflicted with respect to Gatekeeper’s claims against DFCI and 

Novartis.  Drs. Janne, Gray and Wong are each employed by DFCI and Dr. Engelman is an 

investigator for clinical trials sponsored by or at DFCI and a paid consultant to Novartis.  Chant 
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Decl. ¶ 4.  Each of the Directors therefore derives all or a substantial portion of their livelihood 

from DFCI and/or Novartis.

Because each of the Director’s employment or consulting arrangements render them 

conflicted with respect to the assertion of claims against their employers, DFCI and Novartis, Dr. 

Chant is the only disinterested shareholder of Gatekeeper with respect to the matters addressed 

by this litigation.  Chant Decl. ¶ 4.

B. Gatekeeper’s Compulsory Counterclaims Against DFCI and Crossclaims 
Against Novartis

Gatekeeper has substantial claims against both DFCI and Novartis relating to certain 

chemical compounds and intellectual property that are at the heart of this case, and its four 

conflicted Directors have improperly determined not to pursue them.  

Among other things, DFCI conducts research and exploits the products of that research 

through a licensing program to generate revenue through the payment of royalties by licensees.  

DFCI receives funding from a variety of sources, including millions of dollars from the United 

States government.  Chant Decl. ¶ 5.  It also receives funding from Novartis International 

Pharmaceutical, Ltd., a Bermuda based subsidiary of Novartis, pursuant to a corporate sponsored 

research agreement.  See Compl. ¶ 9.  On information and belief, Novartis contributes over $15 

million per year to DFCI.  See Chant Decl. ¶ 5.  In exchange for its annual contributions to 

DFCI, Novartis has certain rights of first refusal to obtain licenses to developments funded by 

Novartis, with certain license terms pre-defined.  See, e.g., Compl. ¶¶ 8-11; See Chant Decl. ¶ 5.  

In addition to this direct funding, Novartis keeps many of the physicians and researchers at DFCI 

on its private payroll as consultants and advisors, many of whom receive more in consulting fees 

from Novartis than they receive in salary from DFCI.  See Chant Decl. ¶ 5.  As a result of its 

funding, Novartis is able to dominate much of the decision-making at DFCI, particularly when 
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such decision-making affects the interests of Novartis.  See id.  

Working at DFCI with funding from the National Institute of Health (“NIH”), Drs. Janne 

and Gray discovered compounds that might be efficacious against a certain lung cancer mutation, 

T790M.  Compl. ¶ 12; Chant Decl. ¶ 6.  They sought and received permission from DFCI to 

form a company to exploit their discovery and to bring to market the first drug to treat non-

small-cell lung cancer that had mutated to become resistant to treatments, such as Tarceva or 

Iressa.  Compl. ¶¶ 13-14.  

Gatekeeper, Inc. was formed in 2009.  Chant Decl. ¶ 7.  After first entering into a 

Confidentiality Agreement to provide for the exchange of information, Gatekeeper and DFCI 

entered into a valid and enforceable contract (the “Option to Acquire”) pursuant to which 

Gatekeeper had an option to acquire an exclusive license to certain Intellectual Property 

including patent rights (the “Intellectual Property”) related to Drs. Janne and Gray’s discovery of 

the compounds potentially useful for overcoming resistance arising from the gatekeeper T790M 

mutation.  Chant Decl. ¶ 7.  The Option to Acquire contained, among other things, 

confidentiality provisions that required each party to use “all reasonable diligence to prevent 

disclosure,” and prevented DFCI from offering a license to the Intellectual Property to any third 

parties.  See Chant Decl. ¶ 8; Compl. ¶¶ 13-19.  

Prior to entering the Option to Acquire, DFCI conducted thorough due diligence and 

determined that Novartis had no rights to this Intellectual Property.  Chant Decl. ¶ 9.  

Notwithstanding the confidentiality provisions of the Option to Acquire and the Confidentiality 

Agreement entered into by Gatekeeper and DFCI, DFCI’s employees, including Dr. David 

Livingston, a paid consultant to Novartis who works at DFCI as Chair of the Executive 

Committee for Research and as a Professor, immediately alerted Novartis to the discovery and 
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provided Novartis with the non-public patent application.  Chant Decl. ¶ 10.  Critically, the 

patent application discloses the full extent of the scope of the Intellectual Property; knowledge of 

the extent of the scope allows others to design around the Intellectual Property.  Chant Decl. ¶ 

11.  This disclosure alone breached the agreements between Gatekeeper and DFCI and caused 

Gatekeeper immediate and irreparable harm, allowing Novartis to immediately commence 

development work on bringing the compounds to market and to plan how to design around 

Gatekeeper’s intellectual property rights.

Upon learning of the discovery of Drs. Janne and Gray and its probable efficacy and 

commercial value, Novartis determined that it wanted rights to the Intellectual Property and to 

commercialize the technology itself.  Compl. ¶ 21.  Novartis, in fact, had no contract rights to the 

Intellectual Property and no good faith basis upon which to assert such rights.  Chant Decl. ¶ 13.  

Nonetheless, Novartis communicated its desire to DFCI and Novartis’ paid consultants at DFCI, 

among them Dr. Livingston.  Id.  Novartis then began exercising its influence over DFCI to 

cause DFCI to breach its agreement with Gatekeeper and instead to deliver the technology to the 

drug giant for it to exploit.  Id.  

This initial pressure from Novartis resulted in DFCI initiating another internal 

investigation regarding the rights to the Intellectual Property.  This independent investigation 

was conducted by outside expert Dr. Jack Taunton of the University of California, San Francisco 

(“UCSF”).  Chant Decl. ¶ 14.  The investigation once again correctly concluded that Novartis 

had no rights to the Intellectual Property.  Id.  

In the meantime, Gatekeeper began work with other large pharmaceutical companies to 

partner development of the Intellectual Property.  Chant Decl. ¶ 15.  One such potential 

partnership would have provided Gatekeeper $10-15 million up front and in early milestone 

payments, and an additional $85 million upon proof of concept in man (i.e., upon successful 
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completion of a Phase I clinical trial).  In addition, there were to be additional approval and 

commercialization milestone payments based on the industry standard.  Gatekeeper would also 

receive ongoing royalty payments from drug sales upon FDA approval of between 5-20%.  Id.  

Other development companies and venture capital firms proposed similar transactions.  Id.  

Even though Novartis was aware that two separate investigations had concluded that 

Novartis had no rights to the Intellectual Property, in November 2009, Novartis sent a letter to 

both Gatekeeper and DFCI asserting that it did in fact have such rights.  Compl. ¶ 22; Chant 

Decl. ¶ 16.  Based on Novartis’ improper claim to the Intellectual Property, all of the 

pharmaceutical companies and venture firms with which Gatekeeper was dealing withdrew their 

partnership proposals or terminated discussions, thereby causing Gatekeeper significant damage.  

Chant Decl. ¶ 16.  Following Novartis’ letters, DFCI launched yet another investigation, this 

time by Professor Greg Verdine at Harvard.  Chant Decl. ¶ 17.  This investigation also concluded 

that Novartis had no rights to the Intellectual Property.  Id.  Thus, by early 2010, DFCI had 

conducted no fewer than three separate investigations into this issue, all of which correctly and 

unanimously concluded that Novartis did not have any right to the Intellectual Property optioned 

to Gatekeeper in the June 2009 contract.  

On or about April 23, 2010, Gatekeeper exercised its option to acquire the exclusive 

license to the Intellectual Property under the Option to Acquire.  Compl. ¶¶ 23-26; Chant Decl. ¶ 

18.  

Upon receipt of Gatekeeper’s exercise of its option, DFCI then initiated yet another 

“investigation” to determine Novartis’ ownership rights, if any.  Chant Decl. ¶ 19.  On 

information and belief, this investigation was conducted under the supervision of Dr. Livingston, 

Novartis’ consultant.  Id.  This fourth investigation -- for the first time -- concluded that Novartis 

had rights to the Intellectual Property because Novartis had once provided funding to one of the 

labs for a different research project.  Id.  

Upon the apparent basis of this conclusion, DFCI refused to transfer the Intellectual 

Property to Gatekeeper and thereby breached of the Option to Acquire.  Compl. ¶ 29; Chant 
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Decl. ¶ 20.    

Novartis’ claims of ownership, and DFCI’s acquiescence in them, violate the Bayh-Dole 

Act, 35 U.S.C. §200-212 and its implementing regulations and guidelines as promulgated by the 

Secretary of Commerce and the National Institute of Health, and are therefore wrongful.  The 

Bayh-Dole Act implements a policy to encourage small business firms’ exploitation of 

inventions funded by the NIH and to promote the commercialization of such inventions by 

United States industry and labor.  35 U.S.C. § 200.  It therefore requires recipients of funding, 

such as DFCI, to obtain federal approval of any license of any intellectual property developed 

with NIH funding and requires that preference in licensing be given to domestic small business 

firms.  35 U.S.C. §202(c)(7)-(8), 204.  Novartis’ claim of rights to the Intellectual Property and 

DFCI’s acquiescence to such claims violates these provisions, in that it manifests a preference 

for large rather than small firms, and for foreign rather than domestic firms.  On information and 

belief, the NIH has never approved the licensing of the Intellectual Property to Novartis.  Chant 

Decl. ¶ 21.  

Moreover, in implementing the Bayh-Dole Act, the NIH has promulgated guidance to 

institutions that enter into sponsored research agreements with commercial entities, such as 

DFCI’s agreement with Novartis.  See Federal Register, Vol. 59, No. 215, November 8,1994, pp. 

55674-79.  That guidance further provides, among other things, that recipients of NIH funding 

“should not enter into sponsored research agreements that permit a sponsor to tie up the 

development of a technology by acquiring exclusive licensing rights to the product of given 

research results before deciding whether or not it will actively develop and commercialize the 

product.”  Novartis’ claim of rights to the Intellectual Property and DFCI’s acquiescence to such 

claims violates this principle and allowed Novartis to tie up the Intellectual Property before it 

had determined to exploit it.  The guidance further provides that sponsored research agreements 

should be subjected to heightened scrutiny and likely violate the Bayh-Dole Act if two of the 

following three factors are satisfied:  the amount of financial support from the sponsor is more 

than $5 million, the sponsor’s licensing rights cover all technologies developed by a major group 
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or component of the organization, such as an entire laboratory or department, or the duration of 

the agreement is more than 5 years.  The sponsored research agreement between DFCI and 

Novartis violate this provision because the funding is greater than $5 million and, as recently 

interpreted by Novartis and as apparently acquiesced in by DFCI, Novartis has alleged rights to 

every invention developed by any laboratory that has ever received any funding by Novartis.  

Chant Decl. ¶ 22.  In addition, the guidance suggested that no sponsored research agreement 

should be “so broad that the subsequent exclusive licensing of technology under the agreement 

provides a single sponsor with access to a wide array of Recipient research findings and 

technologies that effectively exclude other organizations from reasonable access to a Recipients 

technology.”  This is exactly the result of the sponsored research agreement between Novartis 

and DFCI, under the position advanced by Novartis and acquiesced in by DFCI.  

C. Gatekeeper’s Conflicted Board Members Refuse to Pursue Gatekeeper’s 
Claims

Following the fourth “investigation” and DFCI’s determination not to perform its 

contractual obligations to Gatekeeper, DFCI filed the present lawsuit against Gatekeeper in an 

effort to protect the interests of its benefactor, Novartis.  Chant Decl. ¶ 23.  Significantly, DFCI 

did not simply file an interpleader action to resolve the competing claims of Gatekeeper and 

Novartis.  Instead, DFCI’s Complaint sides with Novartis and seeks a declaratory judgment 

regarding “the rights and obligations of Gatekeeper and Dana Farber” in connection with the 

Intellectual Property.  See Compl. ¶ 1.  Inexplicably, DFCI seeks a judgment that it has either 

performed or is excused from performing its obligations under the Option to Acquire; it provides 

no factual basis for either proposed conclusion.

Recognizing the apparent inevitability of a dispute with DFCI and Novartis, Gatekeeper’s 

President Dr. Chant had been interviewing counsel at the Board’s request to represent 

Gatekeeper through the month of August and September.  Chant Decl. ¶ 24.  The conflicted 
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Directors’ delay and equivocation prevented Dr. Chant from retaining counsel and pursuing 

Gatekeeper’s claims before the initiation of this lawsuit.  Chant Decl. ¶ 25.  As a consequence, 

DFCI was able to win the race to the courthouse, framing the dispute in a way that prejudiced 

Gatekeeper’s interests.  Upon receiving the Complaint in this action, Dr. Chant identified counsel 

willing and able to represent Gatekeeper in this matter.  Chant Decl. ¶ 26.  Counsel identified the 

compulsory counterclaims for breach of the Option to Acquire against DFCI, and crossclaims 

against Novartis for Interference with Contract.  Id.  A meeting was set on September 28 for 

counsel identified by Dr. Chant to present to the conflicted Directors.  Chant Decl. ¶ 27.  

On the morning of the planned meeting, Dr. Chant was informed that the Board refused 

to meet with him and the counsel he had selected, and instead directed them to meet with 

Attorney John Mirick, who had been retained to represent the four Directors individually with 

regard to their duties to Gatekeeper.  Chant Decl. ¶ 27.  At that meeting, Mr. Mirick stated that 

the Directors were reluctant to sue either DFCI or Novartis for damages, and that their preferred 

course of action was to assert merely a counterclaim for declaratory relief.  Chant Decl. ¶ 28.  Dr. 

Chant and counsel argued against this course of action and, at the request of Mr. Mirick, 

provided Mr. Mirick with a delayed written memorandum regarding the compulsory 

counterclaims and crossclaims.  Id.  On October 5, 2010, Mr. Mirick wrote Dr. Chant and 

counsel stating that the Board had determined to file only claims for declaratory relief and that 

Mr. Mirck, the Director’s personal counsel, would handle the litigation for the company.  Chant 

Decl. ¶ 29.  The Board thus removed Dr. Chant from decision-making with respect to this suit 

and has taken control directly of the litigation against their employer, DFCI, through their 

personal counsel.  Id.  

Gatekeeper has now filed its response to the Complaint.  The only claims asserted against 
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either DFCI or Novartis are claims for declaratory relief.  None of Gatekeeper’s compulsory 

counterclaims are asserted, and thus intervention is necessary so that Dr. Chant can derivatively 

preserve the claims of Gatekeeper.  

III. ARGUMENT

Dr. Chant, as President of Gatekeeper, seeks to intervene derivatively to assert the 

affirmative claims for relief that Gatekeeper’s conflicted Directors have chosen not to assert.

A. Standard for Intervention

Under Federal Rule of Civil Procedure 24, a court must permit anyone to intervene who 

on timely motion “claims an interest relating to the property or transaction that is the subject of 

the action, and is so situated that disposing of the action may as a practical matter impair or 

impede the movant’s ability to protect its interest, unless existing parties adequately represent 

that interest.”  Fed. R. Civ. P. 24(a)(2).  Thus, for mandatory intervention there is a four part test:  

(1) the motion to intervene must be timely; (2) the movant must claim an interest relating to the 

property or transaction which is the subject of the action; (3) disposition of the action may, as a 

practical matter, impair or impede that movant’s ability to protect the interest; and (4) the movant 

must show that the interest will not be adequately represented by existing parties.  Conservation 

Law Found. of New England, Inc. v. Mosbacher, 966 F.2d 39, 41 (1st Cir. 1992).  

Moreover, Fed. R. Civ. P. 24 should be liberally construed in favor of intervention.  25 

Fed. Proc., L. Ed. § 59:344 citing Miracle Mart, Inc. v. Margolis, 46 F.R.D. 458, 462 (D. Mass. 

1969); see also Crosby Yacht Yard, Inc. v. Yacht Chardonnay, 159 F.R.D. 1 (D. Mass. 1994) 

(permitting an intervening defendant to assert cross- and counter-claims); Int’l Mort. & Inv. Co. 

v. Clemm, 301 F.2d 857 (2d Cir. 1962) (permitting intervention by derivative shareholder); Dev. 

Fin. Corp. v. Alpha Housing & Health Care Trust Inc., 54 F.3d 156, 160-61 (3d Cir. 1995) 
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(permitting an intervening defendant to assert cross- and counter-claims); Coleman Cap. Corp. v. 

Fidelity & Deposit Co. of Maryland, 43 F.R.D. 407, 408 (S.D.N.Y. 1967) (permitting intervenor 

to assert counterclaims).   

B. Derivative Defendant and Cross-Complainant, Dr. John Chant, Meets Each 
of the Requirements for Mandatory Intervention 

1. This Motion to Intervene is Timely

DFCI original Complaint in this action was only filed on September 21, 2010, and 

Gatekeeper’s response was filed on October 15, 2010.  Thus, the case has only just begun; the 

Court has not held an initial scheduling conference, Dr. Chant is unaware of any discovery being 

propounded, and the pleadings are not yet closed. Chant Decl. ¶ 30.  No argument can therefore 

be made that the Motion to Intervene is untimely, or that its timing would cause any party 

prejudice.  

2. The Movant has an Interest in the Property that is the Subject of the 
Present Action

As set forth above and in the accompanying Verified Counter-Complaint and 

Declaration, Dr. Chant, as a derivative defendant, has a direct interest in the property that is the 

subject of this litigation.  See Chant Decl. Ex. A; Conservation Law, 966 F.2d at 41.  As a 

derivative defendant party, Dr. Chant stands in the shoes of Gatekeeper.  See Schleiff v. 

Baltimore & Ohio R.R. Co., Del. Ch., 130 A.2d 321, 326 n.1 (1955) (in derivative action, 

shareholder “stands in the shoes” of the corporation).  Because he stands in the shoes of 

Gatekeeper, a party to the action, Dr. Chant has an interest in the action.  Indeed, Dr. Chant seeks 

to intervene precisely to protect the property interest that is at issue in Plaintiff DFCI’s original 

Complaint.  

Because Gatekeeper exercised the Option to Acquire in April 2010, it has a contractual 

Case 1:10-cv-11613-DPW   Document 7    Filed 10/18/10   Page 12 of 19



13

right in the Intellectual Property that is the subject of the Complaint.  Moreover, because the 

breach of contract claim against DFCI arises out of the very same transaction alleged in DFCI’s 

original Complaint for Declaratory Relief, it is a compulsory counterclaim and must be asserted 

in this action or not at all.  See Fed. R.Civ. P. 13(a); see also Brandt v. Advanced Cell Tech., Inc., 

349 F. Supp. 2d 54, 58 (D. Mass. 2003) (counterclaim for breach of contract is compulsory when 

it arises from same transaction or occurrence).  Gatekeeper therefore has an interest in asserting 

this compulsory counterclaim and in asserting its third party claims against Novartis.

3. Disposition of the Action Will Impair Gatekeeper’s Substantive 
Rights

The question under Rule 24’s third prong is whether the Movant’s ability to protect its 

interests “may” be impaired if he is not permitted to intervene.  Cotter v. Massachusetts Ass'n of 

Minority Law Enforcement Officers, 219 F.3d 31, 35 (1st Cir. 2000).  Again, because Dr. Chant 

seeks to intervene in a derivative capacity on behalf of Gatekeeper, it is obvious that 

Gatekeeper’s rights may be impaired by this action and that Dr. Chant therefore satisfies the third 

criteria as well.  

Thus, for example, at issue in the declaratory relief action filed by DFCI is Gatekeeper’s 

rights to acquire the Intellectual Property as to which it has an undisputed contractual right.  An 

adverse ruling on the declaratory relief requested by DFCI may permanently deprive Gatekeeper 

of its right to the Intellectual Property.  Moreover, disposition of this action without the assertion 

of compulsory counterclaims may very well bar Gatekeeper from ever asserting such claims.  

There can be little debate that Dr. Chant’s derivative claims stand to be impaired without his 

intervention in the action.  As explained by the First Circuit, “there can be no real dispute that the 

applicants’ interest would be adversely affected if the present suit were lost by the defendants.”  

Dagget v. Comm. on Gov. Ethics & Election Practs., 172 F.3d 104, 110 (1st Cir. 1999). 
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4. The Applicant’s Interest Will Not Be Adequately Represented by the 
Conflicted Directors

Generally, only a minimal showing of inadequate representation is required.  “An 

intervenor need only show that representation may be inadequate, not that it is inadequate.” 

Conservation Law, 966 F.2d at 44 (emphasis added) (citation omitted); Cotter, 219 F.3d at 35 

(requiring only a showing of a likelihood of conflict or divergence of interest).  

Under normal circumstances, the interests of Dr. Chant as a shareholder in Gatekeeper 

would be presumed to be adequately represented by Gatekeeper’s participation in the litigation.  

In Moosehad Santiary Dist. v. S.G. Phillips Corp., 610 F.2d 49, 54 (1st Cir. 1979), the First 

Circuit adopted then-Judge Blackmun’s articulation of three separate and alternative means by 

which an intervener can overcome this presumption and demonstrate inadequacy of 

representation, any one of which is sufficient to merit intervention:  “by proof of collusion 

between the representative and an opposing party, by the representative having or representing 

an interest adverse to the intervener, or by the failure of the representative in the fulfillment of 

his duty.”  Standin v. Union Elec. Co., 309 F.2d 912, 919 (8th Cir. 1962) (citations omitted); see 

also, Wright, Miller & Kane, 7c Fed. Prac. & Proc. §1909, at 392 (ed. Ed.).  The First Circuit has 

clarified that this standard is not an exhaustive list of the means by which to demonstrate 

inadequacy of representation.  Dagget, 172 F.3d at 111.  

In this case, Dr. Chant satisfies two separate bases for demonstrating the inadequacy of 

representation of Gatekeeper.  First, the Directors who are controlling the litigation have an 

interest adverse to Dr. Chant and to Gatekeeper; they are employed by the counterclaim and 

crossclaim defendants, DFCI and Novartis.  Chant Decl. ¶ 4.  This conflict of interest, moreover, 

has already manifested itself in the failure of Gatekeeper to assert its compulsory counterclaims.  

A conflict of interest that is thereupon manifested by actions that an existing party has already 
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taken is sufficient to demonstrate inadequacy of representation.  Conservation Law, 966 F.2d at 

44.    

Drs. Janne, Gray and Wong are each employed by DFCI.  Chant Decl. ¶ 4.  DFCI is 

therefore the very source of their livelihood; it signs their paychecks.  It is also the place where 

they spend all of their working hours and where they have the bulk of their working 

relationships.  Moreover, given DFCI’s close affiliation with Harvard Medical School, the 

Directors receive prestigious teaching and research opportunities with Harvard as a result of their 

employment for DFCI.  It is plain that each of these Directors is conflicted with respect to the 

aggressive pursuit of claims against DFCI as their employer.  See Rales v. Blasband, 634 A.2d 

927, 937 (Del. 1993) (directors lack independence where they owe their livelihood to a party that 

would be adversely affected by corporate decision); see also In re The Student Loan Corp. Deriv. 

Litig., 2002 WL 75479, at *3 (Del. Ch. Jan. 8, 2002) (finding disabling conflicts where majority 

of board was employed by corporation on other side of transaction).  Similarly, Dr. Engelman is 

a paid consultant to Novartis and derives a substantial portion of his livelihood from such 

consulting assignments.  Chant Decl. ¶ 4.  In addition, he is a paid investigator for clinical trials 

sponsored by or at DFCI.  Id.   Dr. Engelman therefore suffers from the same conflict of interest 

from which the other Directors suffer.  Because the each of the individual members of the 

Gatekeeper Board of Directors are financially beholden to DFCI, and/or Novartis, an “actual 

conflict of interest exists.”  Dagget, 172 F.3d at 111-12.1

                                                

1 The Gatekeeper Directors are not only employed by DFCI, their career advancement and 
opportunity to become tenured professors at Harvard Medical School is dependent in part on 
their stature and reputation at DFCI, an affiliate of Harvard Medical School.  Moreover, the 
association with DFCI provides more than the Directors’ paychecks, it also enhances their 
reputation and stature within the community and provides them with funding opportunities that 
would not otherwise be available to them.  Finally, Drs. Janne, Gray and Wong are under the 
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Given the very substantial and debilitating conflicts of interest by each and every one of 

the Board Members of Gatekeeper with respect to the other corporate parties to this litigation, the 

Movant’s interests will not, and cannot, be adequately represented by the current defendants.  

See Conservation Law, 966 F.2d at 41; Chant Decl. ¶ 4.  Indeed, Dr. Chant is the only 

shareholder of Gatekeeper who does not receive compensation from either DFCI or Novartis.  

See Chant Decl. ¶ 4.  

Moreover, the decisions made thus far and the pleadings filed by Gatekeeper under the 

direction of its conflicted Board of Directors demonstrate the reality of this conflict of interest 

and manifest the inadequacy of the current representation of Gatekeeper.  As explained in detail 

above, prior to Gatekeeper asserting its answer and counterclaim merely for declaratory relief, 

Dr. Chant and counsel met with Gatekeeper’s current defense counsel (counsel for the individual 

Directors at the time) and explained that the breach of contract action against DFCI was not only 

a viable claim that should be asserted on behalf of Gatekeeper, but also that it was compulsory, 

and thus must be asserted or it may be waived.  See Chant Decl. ¶ 28; Brandt, 349 F. Supp. 2d at 

58.  In addition, Dr. Chant and his counsel explained that Gatekeeper should assert a third-party 

cross-claim against Novartis for interference with Gatekeeper’s contract with DFCI and that this 

claim, too, was compulsory once Novartis was joined in the suit.  See Chant Decl. ¶ 28.  

Notwithstanding these clear instructions respecting the best interests of the company, the 

four conflicted Directors failed to act.  Instead, under their direction, Gatekeeper asserted only 

claims for declaratory relief against both DFCI and Novartis.  These actions, standing alone, 

                                                                                                                                                            

direct control and supervision of DFCI executives, and DFCI executives have exercised such 
control to require the DFCI-employed Directors of Gatekeeper to meet with DFCI executives to 
discuss this dispute.  Chant Decl. ¶ 4.
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demonstrate that without intervention, Gatekeeper’s interest in the Option to Acquire, and the 

underlying Intellectual Property, will not be adequately protected.  Actions such as refusing to 

take valid litigation positions are enough to demonstrate inadequacy.  Id.; 25 Fed. Proc., L. Ed. § 

59:349 (“Representation can be inadequate simply where there is a possibility that the existing 

party is incorrect in rejecting suggestions from the applicant as to additional contentions it should 

assert, because any doubts are to be resolved in favor of intervention”); Miracle Mart, 46 F.R.D. 

at 461 (permitting intervention because the current party was not likely to “attack with true 

adversary zeal”).  Moreover, they signal how lethargically the current representatives of 

Gatekeeper intend to pursue its claims.  As the First Circuit noted:  “one can imagine cases 

where - even in the absence of any conflict of interest - a refusal to present obvious arguments 

could be so extreme as to justify a finding that representation by an existing party was 

inadequate.”  Dagget, 172 F.3d at 111-12.  Failing to assert a compulsory breach of contract 

counterclaim, or an obvious claim for interference with that contract, satisfies this requirement.  

Moreover, here there is both an actual conflict of interest between Dr. Chant as a derivative-

intervenor intent on asserting rights in the best interest of the company Gatekeeper, and the 

conflicted Directors, who refuse to take such action because they do not want a dispute with their 

own employer, DFCI, and a significant funder of their employer, Novartis.  Thus, the four 

conflicted Directors that are currently in control of the litigation for defendant Gatekeeper will 

not adequately represent Gatekeeper’s interest in this litigation, and Dr. Chant should be 

permitted to intervene.    

C. Request for Oral Argument

Pursuant to Local Rule 7.1(d), Intervenor John Chant hereby requests oral argument.  

IV. CONCLUSION
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Based on the foregoing, Intevenor-Defendant Chant hereby requests that this Motion to 

Intervene be granted in full.  

Respectfully submitted, 

Dated:  October 18, 2010

JOHN CHANT, DERIVATIVELY ON 
BEHALF OF GATEKEEPER 
PHARMACEUTICALS, INC.
By its attorneys,

/s/ Christopher M. Morrison
Christopher M. Morrison (BBO No. 651335)
cmm@hanify.com
HANIFY & KING, P.C. 
One Beacon Street, 21st Floor
Boston, MA 02108-3107
Telephone:  (617) 226-3465
Facsimile:    (617) 423-0498

Timothy T. Scott
tscott@kslaw.com 
Geoffrey M. Ezgar
gezgar@kslaw.com 
Leo Spooner III 
lspooner@kslaw.com
KING & SPALDING  LLP
333 Twin Dolphin Drive, Suite 400
Redwood Shores, CA 94065
Telephone:  (650) 590-0700
Facsimile:   (650) 590-1900
Pro hac vice applications pending

Certificate Pursuant to Local Rule 7.1(A)(2)

I, Christopher M. Morrison, hereby certify that counsel for Dr. John Chant conferred with 

counsel for Plaintiff and Defendants with respect to this motion. 

/s/ Christopher M. Morrison
Christopher M. Morrison
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Certificate of Service

I hereby certify that this document filed through the ECF system will be sent 

electronically to the registered participants as identified on the Notice of Electronic Filing (NEF) 

and electronic copies will be sent to those indicated as non-registered participants on this 18th 

day of October, 2010.

/s/ Christopher M. Morrison
Christopher M. Morrison
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